
IN THE HIGH COURT OF AUSTRALIA 

Office of the Registry 
Sydney No S87 of 1986 

B e t w e e n -

GIBBS CJ 
MASON J 
WILSON J 
BRENNAN J 
DEANE J 
DAWSON J 

TRANSCRIPT OF PROCEEDINGS 

THE HON. LIONEL KEITH MURPHY 

Plaintiff 

and 

SIR GEORGE LUSH 

First Defendant 

SIR RICHARD BLACKBURN 

Second Defendant 

THE HON. ANDREW WELLS 

Third Defendant 

THE ATTORNEY-GENERAL FOR THE 
COMMONWEALTH OF AUSTRALIA 

Fourth Defendant 

AT BRISBANE ON FRIDAY, 27 JUNE 1986, AT 10.42 AM 

(Continued from 26/6/86) 

Copyright in the High Court of Australia 
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(Reasons for judgment were delivered) 

GIBBS CJ: Is there anything further? 

MR FITZGERALD: Your Honour, there is one matter that perhaps 
it may not be thought convenient to deal with at 
the moment, but if I might mention it. The Court 
has intimated that the matter will come on for 
final determination at an early time and I think 
Your Honour the Chief Justice may have mentioned 
the month of August. At the moment there is no 
statement of claim in these proceedings and it may 
be thought it would be of some assistance in the 
definition of the final issues for determination 
at the time that there should be a statement of 
claim. I understand my learned friend is not 
opposed to such a course but thought it should be 
mentioned to the Court so that an intimation could 
be given from the Court as to whether it wished 
such a course to be followed. 

GIBBS CJ: Yes, certainly that should be done and should be 
done promptly but the actual timetable, unless 
there is agreement, can be worked out by a Judge 
in chambers. 

MR FITZGERALD: Yes, I think we could probably agree a 
timetable, Your Honour. 

GIBBS CJ: Yes. 

MR FITZGERALD: Thank you, Your Honour. 

GIBBS CJ: Is there anything further? 
will adjourn. 

Very well, the Court 

AT 11.05 AM THE MATTER WAS ADJOURNED SINE DIE 
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MEMORANDUM 

'ro: Sir George Lush F Thanson 

,/ Sir Richard Blackburn 

The Hon Andrew Wells 

C Charles 

M Weinberg 

A Robertson 

A Phelan 

p Sharp 

FRG1: D Durack 

HIGH COURT PR<X:EEDIN;S 26/27 JUNE 1986 

Attached hereto the f ollCMing documents re the recent High 
Court challenge by Murphy J: 

1. Copy Section 78B Judiciary Act Notice 

2. Notice of Motion 

3. Writ of Surrmons 

4. Affidavits of Steve Masselos sworn 25 June 1986 

5. Outline of sul:missions to be put on behalf of the 
Attorney-General (not handed~): 

A. Construction of the Act 

B. Validity of the Act 

C. Apprehended Bias 

6. Sul:missions on behalf of the Plaintiff (Murphy J): 

D Durack 

1 July 1986. 

I I 

A. Proved misbehaviour - Section 72 

B. Sul:missions concerning disqualification of 
Mr Carmissiioner Wells. 
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FROM STEPHEN MASSELLOS & CO. 

WE GIVE YOU NOTICE THAT A WRIT OF SUMMONS AND NOTICE 
OF MOTION ARE BEING FILED IN THE HIGH COURT OF AUSTRALIA 
BY THE HON. LIONEL KEITH MURPHY AS PLAINTIFF AGAINST 
SIR GEORGE LUSH, SIR RICHARD BLACKBURN AND THE HON. 
ANDREW WELLS AND THE ATTORNEY-GENERAL OF THE COMMONWEALTH 

• 
OF AUSTRALIA AS DEFENDANTS SEEKING THE FOLLOWING RELIEF: 

l) AN ORDER INTERIM AND PERMANENT RESTRAINING THE FIRST, 
SECOND AND THIRD DEFENDANTS BY THEMSELVES, THEIR 
OFFICERS, SERVANTS AND AGENTS FROM: 

A. l,NVESTIGATING OR l~UIRING INTO OR CONSIDERING 
ANY MATERIAL OR INFORMATION THAT IS NOT A 
SPECIFIC ALLEGATION IN PRECISE TERMS 

B. INQUIRING OTHERWISE THAN AT HEARINGS WITH THE 
PLAINTIFF PRESENT 

C. INVESTIGATING ALLEGATIONS RELATING TO THE PLAINTIFF'S 
CONDUCT OTHERWISE THAN IN JUDICIAL OFFICE IN THE 
ABSENCE OF ANY ALLEGATION OF HIS PRIOR CONVICTION 
FOR AN OFFENCE 

D. PROCEEDING TO INVESTIGATE.THE MATTERS SET OUT IN 
THE LETTER FROM THE INSTRUCTING SOLICITOR TO COUNSEL 
ASSISTING THE FIRST, SECOND AND THIRD DEFENDANTS 
TO THE PLAINTIFF'S SOLICITORS DATED 20 JUNE 1986. 

2) A DECLARATION THAT THE THIRD DEFENDANT SHOULD BE 
DISQUALIFIED FROM ACTING AS A COMMISSIONER. 

3) AN ORDER RESTRA1NING THE THIRD DEFENDANT FROM ACTING 
IN ANY WAY IN FURTHERANCE.OF THE FUNCTIONS CONFERRED 
UPON HIM PURSUANT TO THE ACT. 

4) A DECLARATION THAT THE PARLIAMENTARY COMMISSION OF 

INQUIRY ACT 1986 ("THE ACT") IS INVALlD. 



5) 

6) 

AN ORDER INTERIM AND PERMANENT RES~RAINING THE 
FIRST, SECOND AND THIRD DEFENDANTS BY THEMSELVES, 
THEIR ~bFFICERS, SERVANTS AND AGENTS FROM 
DOING ANY ACT OR THING PURSUANT TO THE ACT. 

SUCH FURTHER OR OTHER ORDERS AS TO THE COURT 
SEEMS FIT. 

DECLARATION 4 AND CONSEQUENTIAL ORDERS ARE MATTERS ARISING 
UNDER THE CONSTITUTION OR INVOLVING ITS INTERPRETATION. 

IT IS UNDERSTOOD THAT THE NOTICE OF MOTION WILL BE HEARD 

IN BRISBANE AT 9.15 AM ON 26 JUNE 1986 . 

I I 
. ·• 
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AND -

AND 

No. f 7 of 1986 

THE HON. LIONEL KEITH 
kORPKY 

Plaintiff 

SIR GEORGE LUSH 

Fir1t Defendant. 

SIR RICHARD BLACKBURN 

Second Defendant 

THE HON. ANDREW WELLS 

Third Defendant 

THE ATTORNEY-GENERAL FOR 
THE COMMONWEALTH 5F 
'XU~TRALIA * 

Fourth Defendant 

NOTICE O!' MOTION 

TAKE NOT!CE that the High Court of Australia will be moved at 
Brisbane -. the ,?C;, day of June, 1986 at 9 .15 in the forenoon or 
so soon thereafter as Counsel may be heard on behalf of Lionel 
~eith Murphy fort.he following orders:-

1. An interim order restraining the First, Second and Third 

Defendants by thems~lves, their officere, servants and asents 
from:-

(a) investigating or inquiring into or considering any 
material or information that is not a specific 
allegation in precise terms; 

(b) inquiring otherwise than at hearings with the Plaintiff 
presentr 

I I 
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(c) investi9~ting allegations relating to the Plaintiff'• 
con4uct otherwise than in judicial office in the 
absence of any allegation of his prior eonviction for· 

an offence; 

(d) proceeding to investigate the matters set out in the 
letter from the instructing a~licitor to·counsel 
Assisting the First, Second and Third Defendants to the 
Plaintiff's solicitors dated 20 June, 1986. 

2. An interim order restraining the Third Defendant from 
actin9 in any way in furtherance of the functions conferred upon 
him pursuant to the Act. 

3. An interim order restraining the First, Seeond and Third ----
Defendants by themselves, their officers, servants and agents 
from doing any act or thing pursuant to the Act, 
4. ______ such further or other orders as to the Court seems fit. 

~o: Sir George Lush 
Sir Richard Bleckburn 
The.Hon. Andrew Wells. 

,/.11..~~ ..... . 
Solicitor for the Plaintiff 

The Attorney-General for the Commonweal th. pf A.ustral,ia. 
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SYDNEY .REGISTR¥ 
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BETWEEN 

ANO 

ANO 

No. 1'7 of 1986 

t I 

THE HON. LIONEL KEITH 
MORPHY 

Plaintiff 

SlR GEORGE LUSH 

First Defend.ant 

SIR RICHARD BLACKBURN 

Secon~ Oefendant 

THE HON .. ANDREW WELLS 

Third Defendant 

Fourth Defendant 

WRIT OF SUMMONS 

ELIZABETH THE SECOND by the Grace of God Oueen of Australia, and 
Her other Realms and Territories, Head of the Commonwealth: 

To: 

ANO TO: 

Sir George Lush 
Sir Richard Blackburn 
The Hon. Andrew Wells 
all of 8th Floor, A.o.c. House, 
Elizabeth Street, . 
SYONE"i. 2000 

The Attorney-General for the Commonwealth of 
Australia 
of Parliament House, Canberra 

. --~/j:; 
WE command you that ~ithin f~~4) a(ter the service o! the 
Writ on you, inclusive of th~ such service, you do cause 
an appearance to be entered for you in our High Court of 

•. -·~-~-· ···-
;' 
i 

-
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Auetralia in an action at the auit of Lionel leitb Murphy and 
take notice that, in default of you ao doing, the Plaintiff may 
proceed therein, and judgment may be given in your absence. 

WITNESS: The Right Honourable Sir Harry Talbot Gibbs 

P.C., GCMG, X.B.E. 
Chief Justice of Australia 

The .;)$,,/;,day of June in 
hundred and eighty-ai~. 

the 

N.B. This writ is to be served within twelve cal 

nine 

from the date hereof or, if renewed, within six calendar months 
from the data of the last renewal including the day of 6uch d~te 
and not afterwards. 

If a defendant resides or carries on business in the State of New 
South Wales, his appearance to this Writ may be entered, either 
personally or by solicitor at the Sydney Registry. 

If a defendant neither resides nor carries on business in the 
State or New South Wales, he may, at his option, cause his 
appearance to be entered either at the Registry above mentioned 
or at the Principal Registry of the High court at Canberra. 

The Plaintiff's claim is for:-. 
1. An order interim and permanent restraining the First, 
Second and Third Defendants by themselves,· their officers, 
se~vants and, agents from:-

(a) investigating or inquiri~g into or.considering any 
material or information that is not a specific 
allegation in precise terms: 

(b) inquirins otherwise than at hearings with the Plaintiff 
present; 

i I 
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(c) investigating allegations relating to th• Plaintiff's 
conduct otherwise than in judicial office in the 
absence of any allegation of hi1 prior convictio~ for 

an offence. 

(d) proceeding to inveati9ate the matters set out in the 
letter from the instructing solicitor to Counsel 
Assisting the First, second and Third Defendants to the 
Plaintiff's solicitors dated 20 June, 1986. 

2. A declaration that the Third Defendant should be ---
disqualified from acting as a Commissioner. 

J. _______ An order restraining the Third Defendant from acting in 
any way in furtherance of the functions conferred upon him 
pursuant to the Aet. 

,. A declaration that the Parliamentary Commission of Inguirf 
Aet, 1986 ("the Act") is invalid. -
S. __ An order interim and permanent restraining the First, 
Second and Third Defendants by themselves, their officers, 
servants and agents from doin9 any act or thing pursuant to the 
Aot. 

6. ______ such further or other orders as to the Court seems fit. 

This Writ was issued by Steve Masselos I Co. 1st Floor, 44 Martin' 
Place, Sydney in the State of New South Wales whose address for 
service is a above for Lionel Keith Murphy who resides at Abbey 
Circle, Forrest A.c.~. 

Dated: 

//<f~~~ ..... 
- So~citor for the Plaintiff 

I I 
., 
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• IN THE HIGH COURT 

. OF AUSTRALIA

SYDNEY REGISTRY--

No.8:57 of 1986

THE HON. LIONEL KEITH
lit3TOrY

BETWEEN

AND

Plaintiff

. SIR GEORGE LUSH

First Defendant

SIR RICHARD BLACKBURN

Second Defendant

THE HON. ANDREW WELLS 

Third Defendant

AND THE ATTORNEY-GENERAL FOR
'TEE COMMORWUMW-67-----
IVOR-En 

Fourth Defendant

AFFIDAVIT

On the . day of u7une, 1986 I STEVE MASSELOS of 42 - 46 Martin
Place Sydney in the State of New South Wales, solicitor, make

oath and say as follows:-

1.. I am the solicitor for the Plaintiff.

2. I crave leave to refer to the Parliamlnlry Commission of
uiry Act, 1986 ("the Act").

• 3, On 27 may, 1966 the First, Second and Third Defendants

were appointed Members in accordance with 5.4 of the Act of the
Parliamentary Commission of Inquiry and the First Defendant was
appointed the Presiding Member. .

4 Tne Plaintif.: Lionel Feith Murphy is a person referred to
in th o Acr.
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S. The Parliamentary Commisi
ion of Inquiry ("the Commission")

commenced sitting on 3 June, 1966. Annexed hereto and marked 410

is a copy of the transcript of public-proceedings on that date.

Annexed hereto and marked la" isacopy CI the transcript of

proceedings of the Commission sitting in private on that day.

6. Exhibited to me at the time of swearing this Affidavit
and marked "SM1" is a copy of the Report of the Senate Select

Committee on the conduct of a judge of Augus.t. 1984 referred to in

the transcript.

7. Exhibited to me at the time of swearing this Affidavit
MIM. 1••n 

an- r=m

and marked I8142" is a copy of the Report of the Senate Select
Committee on allegations concerning a judge of October 1984
referred to in the transcript.

8. Exhibited to me at the time of swearing this Affidavit
and marked •'S:13" is a copy of Volume -1 of the Report of the Royal
Commission of Inquiry into alleged telephone interceptions of 30
April, 19E0.

Exhibited to me at he time of sweuri%g

and narked ',5444° is a copy cf .Volume 2 of the cf the Foyal
Commis:sion of Inc:uiry intc alleged telephone interceptions tf 10

1986 together with a. letter from Mr. .7 ,,astice Stewar-1
the Plaintiff dated 25 March, 1986. I have placed in a
sealed envelope and request that they are not to be opened
without further submisson.

10. Annexed hereto anzl marked . 	is a r:f..)py f fror
itep n Charles -,7Dunsel Alivinv

1 .3 June, 19,
. .

11. Annexed hereto and marked "D° is vc.py cf a letter fror
Mr. Charles' instructing solicitor to my firm dater:

. .
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12. Annexed hereto and marked "E" is a copy of the

transcript of proceedings of the Commission sitting in private of

23 tune, 1986.

13. Annexed hereto and marked "F" are extracts from Hansard

for the House of Representatives and he Senate of 8 May, 1966

relating to the Bill.

14, Annexed hereto and marked "G" is a copy of an article

appearing in the Adelaide Advertiser of 23 February, 1984.

15. Annexed hereto and marked "H" is a copy of an article

appearing in the Adelaide Advertiser of 24 February, 1984.

16. _Annexed hereto and marked "K" is a copy of the

transcript of proceedings of the Commission sitting in private of
-,f 4 June, 19e6.

SWORN hy thiL
•

this d.ay of .

1986 • (

BEFORE ME:
A Justice of the Peace

, . 6

,
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IN THE HIGH COURT 
OF AUSTRALIA 
SYDNEY REGISTRY 

NO. 87 of 1986. 

BETWEEN 

THE HON. LIONEL KEITH MURPHY 

Plaintiff 

AND 

SIR GEORGE LUSH 

First Defendant 

SIR RICHARD BLACKBURN 

Second Defendant 

THE HON. ANDREW WELLS 

Third Defendant 

AND 

THE ATTORNEY-GENERAL FOR 
THE COMMONWEALTH OF AUSTRALIA 

Fourth Defendant 

AFFIDAVIT 

ON the 25th day of June, 1986, I, STEVE GREGORY MASSELOS, Solicitor, of 44 
Martin Place, Sydney in the State of New South Wales, being duly sworn make 
oath and say as follows: 

l . 
I am the Solicitor for the Plaintiff. 

2. 
I first became aware of a question addressed by Senator Coleman to Senator 
Evans representing the Attorney-Genera 1 in the Senate after reading the 
article reporting that matter in the Sydney Morning Herald dated June 11, 
1986. This article i,s _annexed hereto an~marked ith the letter "A". 

/),·(({A··,,/ f i.{:/1 /f / /V'--A<.;..,-~ 
L/· I (,,. /' 
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3. 
Shortly after reading that article the Plaintiff informed me that he had 
just read the article and asked me to draw the matter to the attention of 
Counse 1 • He advised me and I verily believe that that art i c 1 e was his 
first knowledge of the Third Defendant's views on the subject matter. 

4. 
I then instituted further inqu1r1es and ascertained that the Third 
Defendant's views had been published in the Adelaide Advertiser of February 
24, 1984. This article is annexed hereto and marked with the letter "B". 
the article to which the Third Defendant appears to have been referring was 
published in the Adelaide Advertiser of the previous day. This article is 
annexed hereto and marked with the letter "C". 

5. 
On the Plaintiff's instructions, Senior Counsel raised the matter before 
the Parliamentary Commission of Inquiry at its next hearing on June 23, 
1986 when objection was taken to the Thi rd Def end ant I s continuation as 
Commissioner on the Inquiry. In answer to a question from the Third 
Defendant at that hearing, Senior Counsel for the Plaintiff invited the 
Third Defendant to supply us with a full copy of the remarks in question. 

6. 
At the Commission's hearing on June 24, 1986 the Third Defendant announced 
that he would continue to sit as a Commissioner. Annexed hereto and marked 
with the 1 etter 11 011 is a transcript of that announcement. The Thi rd 
Defendant has not supplied a full version of his remarks. 

SWORN on the day 

::::::b::ore ~.ec~. ~ .. ·~. ~ 
~l/rflt~ ........... ,,.. f; ............. . 

Solicitor/Sydney. 
~ 

........................ 
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1
Mur.pl_1ry: ?~ub~s 
!ove~ SA· Judge 
t 

CANBERRA: (The Anlmey- · 'iakcn particu·1a&xccpti't~'Jus- -
General, Mr Bowen. has. been tice Kirby's rtported auggeslion 
aiked to respond to suggestions in that judicial intervention in Public 

l the Scnale that one Qf the J;X>mmia-.. Service appointm~ts .!"as part' of 
f sionen inq~irin~ ·~co Justife .1:io- ·a -ne_therworl~" d~ :~e .l~l field 
! net Murphy~ High_ Court ~on '-'inherited froJ!l BQ!jin . ., , · 
fshould be d1squaltfied He had said these remarks 
·1 $cnat~r. Ruth ~leman (AL_P, implied lhaljudges "corruptly and , 
W ~) qucned yesterday the 1~1t- wilfully intermeddled" in Public · 

1 ~b1hty of former South Australia_n Service appointments at all levels. 
\Judge Andrew Wells, on.th~ basts _ 
· of the -extreme term$" in which he . ~n behalf of all South Austra-
allegedly spoke on a closely han Judges. as well as on my own l related subject in February 1984. hehalf. I express my d~p resent-· 

: Mr Wells is one of three former m~nt _ of th15 c:alµmny., he had , 
judges appointed by Parliament to said. I~ cannot .~-t~ soon or too. . 
decide whether Justice Murphy, emph~ttcall~ dented. . ,: ,:, ... 
recently acquiued of the remain- Just1_ce Kirby lat~ pototc:<f out 
ing criminal charge against him, is that h1~ remarks did not 1mply 
nevertheless guilty of misbehav- e:orrupuon. bul mer_ely drew atten­
iour warranting dismissal under llon lo the fact that It was common 
the Constitution. practice for Governments to con-

Senator Coleman's Senate ques- suit judges. among olhe!'S· about 
tion related to remarks by Justice proposed statutory appointments. 
Michael Kirby. who in 1984 was Senator Gareth Evans, rcpre­
chairman of the Australian Law senting Mr Bowen in the Senate. 
Reform Commission, about the agre<:d yesterday to refer Senator 
role judges sometimes played in Coleman's question to Mr Bowen 
the appointment of public offi- for .. such reply as he may care to 
dais. make-. 

Her question said Justice Kir- However. Senator Evans noted 
by"s remarks were about alleged that the comments of the then 
conduct by Justice Murphy over Justice Wells did not Msquarely or 
the appointment of a person to e:,;pressly- refer to Justice Murphy 
puhlic office in NSW or to the NSW Public Service 

Mr Wells. then sitting on the appointment raised by Senator 
Bench in an unrelated case, had Coleman. 

This is Annexure A referred to in the 

affidavit of Steve Gregory Masselos, 

sworn 25 June 1986. 
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Attached hereto is Annexure C referred to 

in the affidavit of Steve Gregory Masselos 

sworn 25 June 1986. 
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.Murky waters clouding Bottom 
1/.~v El!. TI. 5£ I<.. :U/~ 
• I issue 

T HE SHADOW or po~ 
ta~s and trarucript.s 

. 1rilJ loom largt over TtderaJ 
· Parllament when Jt rerumu 
ne,ct ,..~k. 

Already tbt rerumpuon or lf8'11' 
Pull.a.rntat Ul1J •!'tk bu t>ttn 
ma rktd by h" I<'<! exch.lllllU 
~,·tr •tat tavr bttom, !mo"1l u 
U.... 8ottcm TIJ><S. lbd lbtrt IS 
!Jlllt l\'L'IOft lo Upt<"t tht f'tdtrll 

"It"~ ~t":u';!c, ~','~.'\\,.,. !lw 
rtderal Oppoallk>n "1ll u~ lh< 
:..I>", to 1tl.lck th< Oofemmtat. 
or how lh< Oovtmmenl "1ll rt­
spond. ror bolll 11de1, Ult matt.tr 

"J"'~1o"s::!,~~ drcklN to 
nam, lilt PN>PI• •ho>t convtr,1· 
uoru ..,.,.. recomtd II could .... u 
!>< accu.'ltd or 1lllldtrtn« ptepl• 
.-ho havt commJlltd no crmun.al 
c-!:1-~t. u hu bttn I.hf conclu• 

~;~~~";: ~~~·~~: 
rntnl 

If tht Oo••mmtnt movt1 tc 
•~tabllsh I Judicial ,nquJ,y. Jt "1ll 

~;~~~~ l~~::,br;n:~~t 
:.-.r I d""l"l'OUI PrtUdtnl u II 
d~s not .. t.eblWI tucll ilJI fr,. 
QUlry. ll "1ll bf ICCUltd or lnlCUY• 
::,- a.nd rnn conc,l.lrD!'nt. 

Polle• phoM-I.IPl)ins - -

~~~~ ~l"&'=J~ 
~n·1cu ~r Ru JackJoon 

~~·:,.,;::; o'i' t~,c~l~,,~1"! 
Sydney 00Uc1tcr and I Judi!' -
s,,,erru lo ha•• bttomt lh< bfLt 
no1tt or 1M LI bor Oov•rnrntnta 
L~ S,-dnry Ind C1nbfrn. 

pllona be madt 1,-Jnst a mast,. 
tnlt Wtl't' Ulll'oulldtd - WU 
quutlo~ 

!:Ttn!u.all7, TIit AIPt 111.ndtd 
tht LIPN 111c1 ttamcnpt., to rfd. 
tral and NB'II' Attcme~nrl'II. 
and bolb rov•mm•nts m now 
collducttns pou« tnQuJrtH. 

C1us!Jt up in thlt llnJlt or 
Lipe• and tnll1Cr1pll lit two 
WUtl - lht mtthod by wh.kh 
th•Y ,...,.. oblllM<l. and lhtU' 
cont.tnts. 

I T IB hard lo kno,r ll'b.lc h IJJ)ttt 
LI more Important. althouJh 

thtre >ttms tc bf 1111ttmtnl on 
•hlrb Is lbt morr ltplly ,rnnt.. 

Undrr no ctrcum,tant:ea m 
61.1\f poUct tmPCl""rrd lo Lip 
Ltl•phont Unes. an 1cl1Yll7 rt­
""td tbr rtderaJ poUee, and 
thtn only tn extnm• c,..., and 
,rjU, official 1pproY1L 

1lw NBW LlsLtlllnC OnicN Ml 
UmJL• the u .. l'dropplnf tcol"' or 
Ill Bl.ltr poUco to bUIIS und,r 
corrr. tablra. that oort of thine. 
An1 lnlomu,Uon P'LUIDI onr 1 
LtlrcommurucaUona 111tLtm­
not l•pU, bt tnLttttpLtd. 

And 1fl lfB'II' pollu, app&rent. 

~~~:~:i:.ro~ 
WOUid DOI b.ln bttn ab~ to Jl•t 
II ....,,.,yt. ftlll abtad and tap. 

=.J'~on'ao.s~ ~d~'== 
!Jon so ~P.1DN1 tc pum,e lnnrU­
ralionJ t; mort orthodo• mur11. 

TIit phont lips Wftt p- OD 
1M IOUCltcr'I b\ulnrM and home 

~~btrl: 'in~lL";':.DJ~°i:: :r: .:~ or a tb"fu1mttt" 

MARK BRUER 
reports from Sydney 
on a furore that 
threatens to engulf 
Federal Parliament 
when it resumes next 
week. 
The row, that has 
been brewing in the 
NSW Parliament and 
is set to erupt at 
Federal level, 
concerns the Bottom 
Tapes. 
The tapes purport to 
show questionable ac­
tivities by I Sydney 
solicitor and judge 
and raise the spectre 
of illegal phone ups. 
NSW Premier Mr 
Wran believes . the 
issue has been 
politically 
orchestrated ·10 
embarrass his 
Government. 

NS!' fumier Mr Wnn 
T~ .'1'1111on41 Tlniu lint pub­

!:.>hrd a1l•J1Uo11> aruing from Ult 
:.. :,es on llovrmbfr 2~ tut 1tar. 
,1:hough tb• Issues ralstd 
!<"med tc "'""' th• 111.tnUon or 
:~., pu!>Uc 1nd poUllcl.lns lllkt. 

It 1.1 undt~ po~ollle• 

~~~:..~:..~In~~= 
,ru not in•ol•td - u It would 
normally ~ undtt a ~ral 
pollu in .. rugat,on. 

But, if the Opposition decides to name the people whose conversations 
are said to have been recorded, it could well be accused of slandering 
those who have committed no criminal offence. 

THEN In Janual')'. 81dn•y 
cnmr tn,..,1,,.tcr Mr Bob 

eo11om - ,rho trolllcaUy one. 
•Nktd rnr tilt 118'11' Oo\·,mmrnt 
- hllndN! hundrr<l• or pall'• or 
1ran.«np1 .. and lltVtral ca ... tl.tl 
or L>P" tc Tht AIPt in ~lbollme. 

rr-In~ ~~~ :~~~ 
in« they had not bttn NIJLtd. 
publlshtd I lh~·Plrt .. r1u 
urly th!J month t,q,endinf on 
thfo m.tt.trlaJ 1l1!1d7 Ultd b7 Y/Lf 
1'ial10""1 TIJMJ. 

Thia tlmt both tilt .~ or 
~ I.IP"• and tht convt,...tloftl 
Lvr had rrcomtd bttwttn a 
r,drral Judrr and • BTdntY 
,olxJlor. and lht oolkltor and hll 
conuct, flncludln1 a crtmt 
llruttl nu....S a l\lrorr. 

n.. 1uthtnllcl!7 or tht taPN 
.... s chall•~. lhe aetlonl or the 
Df1FSP8p<'R Jn publllblnl tht 
cont.tnl.l and llltn rellllinr lo 
hand OYtr Ult lap<'I to tht lfB'II' 
oo,,mment wrrr challtn~. 
and Ult CffdlbWty or Mr eo11o111 
- alntdy damalN! by Ill, ldmJI. 
11oa to a lfB'li' rnqwr,, 1h11 ~ 

P) ;:J~'(,_ 

TI>t IOUcltcr .. u. II Ultl llmf, 

~;r :J'~~~ire~ by 
Thr r.dtnl At1<1tnt7'-0fflnu 

l!<nalor Ollfflll EYl!IJ. llal uJd 
!hit both I ""'l.lml1w7 J)Ollce 
l"!port JjYtb to hlJD ancf I JtraJ 
opinion &om Mt 11.D Tf!llby QC, 
who LI bt1dlnl Ult ~uoa 
Into tllt lap<'I. btd eonc1udtd 
lhlt Ult tapn broeebld Ult CJom. 
IIIOll1fTllth Ttlmlmmwlleallonl 
1tnwrctpllonl AtL ~~~:iJ.-==~~ 
~net Unit - DOY tnown II lllt 
Bureau or Crlmf tnttw,mce -
would bf p,,,_ul.td. 

PortulP1 lM l'l8'W Prtmlff, Nr 
Wra.n. rtOttltd Ult !Nllnp of 
most PfOplt wlltn bf •~ 
hlJ lllf!rll Ow WfPJ lnnllon of 
prt,acy "ld•nctd by th! llpta. c1~/~~u:e~:~ 
con•ttUUom llff." lit 111d. 

HDWn!r. •hilt llfflator BYalll 
hu dttJdl'd 11111 Ult ICIUIJ Lip­
~ ,,.. WfP). be hal l1lo d@o 
cldtd !hit U.. eoocsuet or \bf 
Ftd•ral Judi' ,,.. not. and 11111 

For both sides, the matter is fraught with peril. 

lllt Judllt"I IICtloftl '11'111 not be 
lnvtlUpltd. 

Tim oplnloa bu bNa Klloed la 
otlltr ltral quuwn, and lndNd 
WU l1lo meed b7 Tlw /'lotloltol 
n- 'lltlttl tt pul>UIMI Netlonl 
of Ille lrullcrtpU. 

rt \be Judl'f'I aet!YttlN ftl't not 
ll»p.l, and did not eomtltula Ille 
"mll~haYlor" Wldff ,rhJch bt 
eouJd ~ dlmlla.d, Ulm thP7 
Wfff al nn quHtlonlble. 

Aceotdtnl to t.bt tnmaerti,ta 
Ult Judl'f and Ult aolleltor bad 15 
laltpbon. conNruUon, tllat 
""" 1nw~ n... ot UiHe 
eon~1W1Uo111 1111d bHll laltlaltd · 
b7 Ult ~"' lncludJns Cltv eaU Ula /udl'f Aid .....,. to Ult IOllcJ. 
lor'I bomt. 
~ Ult t-.,, ll!f1I bid. cloN 

.._l.allon. altboush Ultl In lllllf 
cannot ~ ~red Improper 
WIina II can bf Jll'O'l'fd Ula\ U.. 
Judl'f WU nvt of Ult IOlldt«I 
aaociallotl 'll'llb • crlmt llfu,re. 

1'1111 lmoYll!dce II not a.rth­
ecmlnl &om lllt lnnacttpq. 

MOO~ to Ult pollc• aum­
llW7 or Ont COft~rll U0D. lllt 
IOIJclltt told Ult Judi" lhlt I 
Llbnal Part)' po1lllclan •n 
~ 111m beet"""'" IDOllf1 In. 
"7 Uiat lm'olffll d!!l'lludlni Ille 
Tu~L 

Tbe aolleltor told lllt Judre be 
wu ,olna: to 111.rttttn ro rttNJ 
Ille J)Ollcftlan'I llnlndaJ ICUYI• 
llel UDlnt be eurtailNI Ult illltl· 
crime a«acb ~lnl' madt "7 IM 
lbtn Hl!W Oppollllon Lfadtr, Mr 
lolm )(Um. 

TKI JV1)()1!, wlwfl Jnail'l!lfd of 
lbll propo1td blackmail, 

~

rtl wam•d tb• 1ollcltor 
a dllcuMIDI aueb thlnp OIi 

Lt~bol>e. 
A h 'lrttltl 1111.tt, \bf Judre 

dl.lcuufd tbt P"l'90nal habit. or a 
l>nnfr .. n1or poUUclln and an 
lldtl'IDI.II wborn lb• oollcltor 
'"11\fd to dllcttdlL 
· Tbe Judr,, 011 o!lf ocollon 
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ebldtd tht oollcltor lbr ha•lns ~~f.o: ~fill~ .. ~ 
YU!n!rab1t bttlwt 1w hqutnltd 
"'Ont ot I.I><* .. y l'HUllnllll 

-~~tht .. ~~~f.:.1~ 
Judr,, 1urrut.d ,tarttnr 111 
acUon lbr mallclou1 prowcullon 
arai,ut blm. ln•ullptora would 
~ 1b1t to an plnit1 or d1111111na 
11111.trtal on Ult tbrmor poUUc1ari; 
\bf Jud" l&ld. 

In Much. lffl, lht aollcltor and 
lhf Judr,, d1lcutiord Ult I ppoint,. 
men'\ or a conl.lcl of Ult solicitor 
to I hltb po.l!loll In tho IIBW 
Public S.1'T1c1,. n.. ue'lltlon wu 
~':l~t'1::, trnmu;~~; 
~~.~~lia~~·:~:~ 
1ctu11Jy did rnon ror tht 
aollcltor. 

Tllf solicitor llktd tho Jud~ tc 
lobby lht lfn!Qr poUUclan •ho 
WWJd mu, lht 1ppotntmtnt. 
and th! Judr,,. ropJ.lt,d that lit 
'll'OUld. 

lo !Al.tr~ ~ir-i:"'!~i'~~ 
cont.eel hid bttn 1p,:,olnltd to 
lht J)Ol!Uon by th< poUUclln. 
altbourt, II II not ma~ c~ar 
•htthtr l.bll wu 111 rtlUlt ortht 
udrr'1 in-nllon. 
· lntrrertlnrt,, U:w ehalrman or 
th, Aulttlllan !Aw R#lbttn Com­
mlulon. Mr Ju1llct MJchatl 
Klrb1. hu 111d lbll oort ot lhlnf '°"' an all lht llmf In }udlclal 
circltt. It bd WDJ:>IJ' not bff n 
mad• public Jmow~re btbtt 
th! pubUca Uon or th! tramcrtp\l. 

R• aJd th! lnterwnUon or 
Judl'fl In Public~ lp,:,olnt. 
mnita ..... pan or I.hf "nttlwr­
world"' ot ltt ltpl am,a. and 
•"1'1.tlnod that It ...., I pne~ 
lnhtr1\fd from Br1llln. 
• 0n Oil< oteulon th! Judll!P nllf 
lht 10lle)lor'1 hofflf and !old I.hf 
aollcllor'I "1A' 1h11 lbt IOUcltcf 
·w tc ret bolb Uw Bt.11.t 111d 
rtd,1'11 matLtn .. 1~ . . . .. 
lndJcll unr 11111 1111! Jud" ..... 
IT&t! of UII! tnqu!nN Into lhr 
10llcltcr'1 ICtlYIU.L 

Thtl nJ1N I qutollotl U to \bf 
proi,r1,tt1 ot • Judre'• haY!nf con­
tact 'll'llb a aollcltor Ybom be 
lmowl to bf wx!tr lmffllpllon 
for allt= ··tlxlns'· COW'! cuts. TIit ~ llao ~ llllt 

IDUIDILt lalo,olfd" ot dteilloal 
IIJaon by l!I.ILt C1blrwt tTffl ~ 
a,,.. lht7' had btt?I publlcl7 &Do 
nounctd. 

~rlllpe It ll 1h11 upttl 11111 
hu compoUtd Mt Wran lo ~ ""7 
dtleM!Yt lbout Ow llPN. 

Hll IHJ)OIUU h.lvt ~ frcmi 
lhll of bflnf """"nau, tn,und. 
lo CIIJ trl l'f • Ind lo aceu.N Uom 
that th! l"l bllclUon or th! Inn. 
cr!pu ..... polltJally ft!OttY9\fd. 

"Al UmN I lelt Uu ~ Uw 
wbolt thlnf 1"17. • ht ,.,., I 
,rympe U..tlc ll1tt\lnC o( tbt J(1"f 
1°r'IMI and labor Oooncll lu\ 
..,..IL 

It ...... lit llld ••. .,., collleldl!Mt 
11111 u "°"" u ... ,., a.U..,.uon 
hu bttn 1111!7 1111d proporty im.­
Upt,,d, Ind •.,,.,...S II I maU, 
ciou, I\Jrphr. th< Pfdwt or !lllll 
h.lN drrdr,,d up anou..r." 

NOit WAIi 11 •1'11 comcldtntt 
11111 th! tran1e~ h.ld bff n 

ll<Jbillbed II UII! ...,,.,. llmf U !hi! 
NB'II' UMn.J Part11111d llunchtd 

~-:..~·~~I.I:~: 
lion. 

'Ibl.a -t. Mr 'll'Tt!I ~ 
11111 th! 11111' P,,\l<,f Cofflm-. 
tr. Mr Ote AbboU.. bad ld'l1lrd 
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111d _, lllalr 
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SIR G. LUSH: I invite Mr Wells to say anything he may 
care to say about the point concerning his position 
which was raised yesterday. 

HON A. WELLS: I am in no way embarrassed in discharging my 
duty as commissioner by what I said in the 
South Australian Supreme Court on 23 February 1984, 
nor in my opinion is there any reason why I should 
be. 

What moved me to say what I did were remarks 
to which my attention had been directed by another 
Supreme Court judge, which were reported to have been 
made by Mr Justice Kirby, who was then presiding over 
the Australian Law Reform Commission. Mr Justice Kirby 
had said, according to the report, that the inter­
vention of judges in public service appointments was 
part of the "nether world" of the legal arena and 
that it was a practice inherited from Britain. 

Those remarks seemed to me to apply to me as a 
Supreme Court judge in Australia. The occasion for 
Mr Justice Kirby's remarks was immaterial. I shall 
therefore continue to act and sit as a commissioner. 
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1. 

THE HON. L.K. MURPHY v. 
SIR GEORGE LUSH AND ORS. 

OUTLINE OF SUBMISSIONS FOR THE FOURTH DEFENDANT 
(THE ATTORNEY-GENERAL FOR THE COMMONWEALTH) 

CONSTRUCTION OF THE ACT 

The Commission has two complementary functions under the Act: 

Ci) to inquire; 

(ii) to advise 

(a) as to its factual conclusions; 

(b) as to its opinion whether any conduct which it 

finds occurred constitutes "misbehaviour" within 

the meaning of section 72 of the Constitution. 

See sub-sections 5(1) and 8(1). 

2. The reference to "proved" misbehaviour in the Act is awkward 

but obviously cannot mean "proved" to the Houses of 

Parliament. 

misbehaviour. 

Compare sub-section 6(1), which refers merely to 

3. Proved must mean "proved" in the opinion of the Commission: 

see the references to "findings" in sub-sections 6(2) and 8(1) 

and ( 3 >. 

4. The Commission's first function is to "inquire" a word of 

wide import. In the course of its inquiries of specific 

allegations are framed the Commission will consider evidence. 

This must be legally admissible (sub-section 6(2)) for the 

purpose of making findings (para. B(l)(a)). See also sections 

14 (hearings) and 11 (witnesses), which must be read subject 

to sub-section 6(1). 

5. In carrying out that phase of its inquiry, there are matters 
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which the Conunission must consider and matters which it may 

not consider: see sub-secs. 5(3) and (4). Compare ss. 6(2). 

6. None of those restrictions can sensibly be related to material 

which is received or collected by the Commission as a 

preliminary to its consideration of the evidence for the 

· purpose of making its findings. 

7. That preliminary phase, which itself forms part of the 

inquiry, is intended to result in the formulation by the 

Conunission of specific allegations in precise terms: sub-sec. 

5 ( 2). (Note the reference to the "whole" of the inquiry in 

sub-sec. 7(1)). 

8. Those specific allegations are the "matters before the 

Commission" (sub-sections 6(1) and 7(2)), which it may 

consider in the course of its inquiry for the purpose of 

making findings of fact (subject to sub-sections 5(3), (4) and 

6(2)). 

9. "Consideration" for the purposes of s. 5(2) does not involve 

the preliminary step of receiving and collecting material 

which may form the basis for specific allegations in precise 

terms. 

10. Once it can be seen that there is no basis for the contention 

that the material collected or received by the Conunission must 

itself contain "only specific allegations made in precise 

terms", there can be no objection to the Conunission pursuing 

lines of inquiry suggested by such material and obtaining 

other material which may be used, inter alia, in the 

formulation of the specific allegations to be considered: see 

. also sections 12 and 13. This view is supported by ss. 5 ( 3 > 

and 13(1) which require and authorize the Conunission to have 
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regard to and obtain materials which could form the basis of 

a specific allegation in precise terms, notwithstanding that 

no person outside the Commission may have come forward to 

make an allegation in those terms. 

11. There can also be no objection to the Commission pursuing 

lines of inquiry suggested by material otherwise than at 

hearings. Section 14 authorizes hearings ( "the Commission 

~ay hold hearings") but does not require them. It is 

. necessary to begin with the prima facie presumption that 

permissive or facultative expressions operate according to 

their ordinary natural meaning: Ward v. Williams (1955) 92 

C.L.R. 505. 

12. Once the breadth of the Commission's function is understood, 

such adjectival matters as the role of counsel assisting and 

the appointment of staff and the performance of duties by them 

slip easily into place: see sections 15 and 20. 



( B} 

13. 

THE HON. L.K. MURPHY v. 
SIR GEORGE LUSH AND ORS. 

OUTLINE OF SUBMISSIONS FOR THE FOURTH DEFENDANT 
(THE ATTORNEY-GENERAL FOR THE COMMONWEALTH) 

VALIDITY OF THE ACT 

Section 72 of the Constitution empowers the Houses of 

Parliament, by addresses from each in the same session, to 

petition the Governor-General in Council to remove a justice 

of the High Court from office on the ground of proved 

misbehaviour. 

14. The Act is a law made by the Parliament in exercise of its 

power under Section 51Cxxxix) of the Constitution, being a 

law with respect to matters incidental to the execution of 

powers vested by the Constitution, 

15. 

<a> in each House of Parliament, and, further and in the 

alternative, 

(b) in the Government of the Commonwealth viz the Governor­

General in Council. 

The Houses of Parliament (paras. 15-22). 

(a) For the purpose of the exercise of its power to 

petition the Governor-General in Council under section 
. 

72, each House of Parliament must have a power to 

decide what, if any, conduct by a judge is proved; 

i.e., proved to it. 

Cb) It is is for each House of Parliament to decide what 

procedures it will follow and on what materials it may , 

rely as instituting "proof". The Houses of Parliament 

are not confined to legally admissible evidence. Todd 
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on Parliamentary Government in England, 2nd Ed., Vol. 

2 / pp• 8 6 0 / 8 6 7 • 

16. The Commission has no function of determining any issue for 

the purpose of section 72. The Houses of Parliament are free 

to act upon the advice of the Commission in whole or in part 

17. 

or to re)ect the advice in its entirety. No question of 

delegation of the powers of the Houses of Parliament arises. 

In· any event, the presentation of an address pursuant to s. 

72Cii) is not a law-making function. 

ta) Such legislation is incidental to the Houses of 

Parliament's power to determine whether conduct by the 

Judge is proved. 

Cb) The Act establishes a procedure which will result in 

advice and information being given each House of 

Parliament on a matter which relates directly to the 

power vested in it bys. 72. 

( c) Section 51 Cxxxix) authorizes Parliament to make a law 

to create such a procedure because the law makes "such 

provisions as are incidental to the effectuation of the 

purpose described by the express words of the power": 

Federated Iron Workers' Association of Australia v. The 

Commonwealth Ca951) 84 C.L.R. 265 at p. 277, approved 

in Gazzo v. Comptroller of Stamps (Vic.) (1981) 149 

C.L.R. 227 at p. 235 by Gibbs C.J. See also R. v. 

Richards; ex parte Fitzpatrick and Browne (1955) 92 

C.L.R. 157 at p. 164. 

Cd) The reference i s. 51 (xxxix) to "any power vested by 

this Constitution in the Parliament or in either House 

thereof "encompasses a power vested in both Houses. 
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(e) Alternatively, the power in section 72 is a separate 

power of address given each, but required to be 

exercised in the same Session. 

18. The power of address in question is, within the meaning of 

Section 51Cxxx1x>, vested by the Constitution in the Houses of 

Parliament by Section 72Cii) as a self-contained grant of 

power, or by the general power to present addresses (which is 

vested by Section 49) in conjunction with the specific 

requirements of Section 72(11). 

19. It will be open to a House of Parliament to adopt the 

Commission's advice and/or the material before the Commission 

and its views as to credibility or other reasons for its 

advice in making its own decision whether the judge's conduct 

is proved. See sub-sec. 8(3). 

20. Alternatively, such advice and material provides an 

appropriate basis for a determination by the Houses of 

Parliament whether or not it should itself receive and 

consider "evidence" to decide whether conduct by the judge is 

proved. 

21. Ca) The inquiry is merely the investigation and collection 

of evidence on behalf of the Houses of Parliament, and 

legislation to •authorize such a course is indisputably 

incidental to Parliament's power to decide what conduct 

by the judge is proved by that and any other evidence 

before the Houses of Parliament. 

Cb) Similarly, it is incidental to the power of the Houses 

of Parliament to decide what evidence proves to have 

appropriate advice on that subject. 

Cc) Similarly, it is incidental to the power of the Houses 

of Parliament to decide whether conduct is misbehaviour 
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to have appropriate advice on that question. Todd on 

Parliamentary Government in England, 2nd Ed., Vol. 2, 

pp. 860-75, as quoted in Quick & Garran at p. 731. 

22. The power of the Commissioners to inquire and report is not 

divorced from the power of the Houses to which it is appended 

merely because some of the matters inquired into by the 

Commission may result in a negative answer in their report. 

Further, where there are two associated issues, one of fact, 

the other of law, there is no requirement that to come within 

the incidental power the law in question must address the 

questions separately. 

23. 

The Governor-General in Council (paras. 23-25). 

As submitted in para. 14 above, the matters provided for in 

the Act are incidental to the execution by the Governor-

General in Council of the power of removal described in 

Section 72(11). 

· 24. The Government of the Commonwealth in Section 51Cxxxix) means 

the Governor-General in Council. The exercise of the power 

is subjected to satisfaction of a condition precedent viz the 

presentation of an address as described in Section 72(11). 

25. A law with respect to the consultative and advisory procedures 

taken by both Houses ~efore deciding to present an address is 

a law with respect to matters incidental to the execution of 

the power to remove upon tender of that address. 

"Misbehaviour" (para. 26-30). 

26. The absence from the Act of any definition of "misbehaviour" 

does not invalidate the Act because the Commission is asked 

to advise the Parliament as to whether the conduct proved to 

the Commission to have occurred amounts to "misbehaviour" 

within the meaning of the s. 72. That is, the word 
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"misbehaviour" in the Act bears the same meaning as the word 

"misbehaviour" in s. 72. Parliament is not obliged to do 

other than to use the same word as appears ins. 72 of the 

Constitution in setting down the terms of reference of the 

Commission. The Parliament may accept or reject the advice 

given by the Commission concerning whether proved conduct 

amounts to "misbehaviour". 

27. So far as concerns what is "misbehaviour" for the purposes of 

section 72 other than misbehaviour in the exercise of judicial 

functions, there are a number of possibilities related to the 

time at which the conduct occurred, the nature of the conduct, 

and whether it has resulted in a conviction. 

28. For example, the narrowest view of such misbehaviour which 

seems to have been expressed is that it is conduct which has 

resulted in a criminal conviction. There is no suggestion of 

that in the present case, so that it is unnecessary to pursue 

further possible refinements such as whether that conduct must 

occur during a particular period or the offence to which the 

conviction relates must be of a particular character. 

Further questions may arise, perhaps involving a degree of 

overlap. 

Another possible view may be that the conduct must involve 

moral impropriety, perhaps to a degree involving a substantial 

·departure from contemporary standards sufficient to 

demonstrate an unfitness for judicial office. 

Overlaying many of these questions is the further issue 

whether the conduct must have occurred at a particular time; 

for example, during the period of judicial office. 

29. The Attorney's submission is that it is premature to deal with 

such questions, at least in advance of the formulation of the 
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specific allegations to be considered, except for the question 

whether there can be misbehaviour without a conviction. In 

the absence of specific allegations in precise terms the 

Court would be answering a question which is both hypothetical 

and abstract without the assistance of actual circumstances 

to give shape to the controversy. 

30. As to the exception referred to in para. 29 above, it is 

accepted that the Judge has not been convicted, but the 

Attorney's submission is that there may be misbehaviour 

without a conviction. 



THE HON. L.K. MURPHY v. 
SIR GEORGE LUSH AND ORS. 

OUTLINE OF SUBMISSIONS FOR THE FOURTH DEFENDANT 
(THE ATTORNEY-GENERAL FOR THE COMMONWEALTH) 

(C) APPREHENDED BIAS 

31. The principles as to what may constitute bias on the part of 

a judge exercising his judicial functions are well settled by 

the decisions of the Court: 

R. v. Watson; ex parte Armstrong (1976) 136 C.L.R. 248; 

Livesey v. New South Wales Bar Association (1983) 151 C.L.R. 

288; 

R. v. Lusink ex parte Shaw (1980) 32 A.L.R. 47. 

32. The statement attributed to Mr. Wells was to the effect that 

any imputation that judges acted corruptly or in defiance of 

constitutional principles was rejected. Such a statement 

could not found any reasonable apprehension of bias. 

33. The fact that a person has thought about the subject or 

formed views on it is not enough to make out a case of bias 

against a judicial or quasi-judicial officer. 

R. v. Aust. Stevedoring Industry Board (1953) 88 C.L.R. 100 

at p. 116. 



1. 

PROVED MISBEHAVIOUR - SECTION 72 

The Justices of the High Court hold office dur~d 

behaviour. 

Waterside Workers' Federation of Australia v. J.W. 

Alexander Limited (1918) 25 CLR 435, 442, 447, 457-8, 

468-9, cf 473-4. Capital TV and Appliances Pty. 

Limited v. Falconer (1970-71) 125 CLR 591 per Windeyer 

J. at 611-2. 

it is an estate either for a term defeasible upon mis­

behaviour or for life defeasible upon misbehaviour, 

depending upon the date of appointment. 

2. Section 72 of the Constitution departs from the tenure 

provisions which applied to judges in 1900 whether 

in England or the colonies. 

For relevant purposes, a judge who held office during 

good behaviour could be removed by t'he Crown for breach 

of that condition of tenure by the writ of sciere 

facias, or could be removed by the Crown upon address 

from both Houses of Parliament for any cause (whether 

or not a breach of the condition of good behaviour). 

There was also the possibility of impeachment which 

may be put aside for present purposes. 

(See the authorities to be referred to later.) 

3. Thus, the Constitution takes an established procedure, 

and makes it the sole procedure, but limits the appli­

cation of the procedure to those circumstances which 

would have justified the removal of the judge by the 

Crown. In other words there are two safeguards to the 

independence of the Federal Judiciary - the first is 

that there must be agreement between each House of 

the Legislature and the Executive, and there must be a 
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br~§lch of the condition of tenure before there may be 

removal. 

4. Reference to the Convention Debates (if that be 

necessary) shows that the framers of the Constitution 

were well familiar with the common law position, and 

made a deliberate choice to increase the independence 

of the Federal Judiciary because of the central part 

that played in upholding the Constitution, a role not 

played by the common law or colonial courts . . 

The insertion of the word "proved" in s.72 gives special 

force to this submission. 

5. The primary meaning of "misbehaviour" in this context 

is misbehaviour in office -

"However, the tenure of office of judges 
of the High Court and of other Federal 
courts that is assured by the Constitu-
tion is correctly regarded as of indefinite 
duration, that is to say for life, capable 
of being relinquished by the holder, and 
terminable, but only in the manner prescribed, 
for misbehaviour in office or incapacity." 
Per Windeyer J. Capital TV and Appliances 
Pty. Limited v. Falconer (supra). 

See also Coke 4 Inst. 117. 

This obviously means, inter alia, only during office 

as well as in office. 

6. This was extended to include conviction of an infamous 

offence. 

Todd - Parliamentary Government in England volume I pp 

188-198, particularly 191-2. 

Earl of Shrewsbury's Case (1610) 9 Co. Rep 42a at 50a 

77 ER 793 at 804. 

Harcourt v. Fox 1 Shower 426, 506, 536. 
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Re/ v. Richardson 1 Burrow 5 3 9 . 

Opinion of the Victorian Law Officers 1864 (Votes and 

Proceedings of the Legislative ~ssembly, Victoria 1864-5 

volume II c2 page 11). 

Quick and Garran - The Annotated Constitution of Australian 

Commonwealth para. 297 page 731-2. 

Zelman Cohen and David Derham - The Independence of 

Judges 26 ALJ 462, particularly at 463. 

Wheeler - The Removal of Judges from Office In Western 

kustralia, Western Australian Law Review 305, particu­

larly at 306-7. 

Halsbury's Laws of England 4th edition - Constitutional 

Law volume VIII paras. 1107 (which is in identical 

terms, so far as is relevant, to the first edition of 

Halsbury on the same point, the authorship of which is 

attributed to Holdsworth). 

Shetreet - Judges on Trial 88-89. 

Anson - Law and Custom of the Constitution Part I 222-

2 2 3 ( 2nd ed. 19 0 7) . 

Renfree - The Federal Judicial System of Australia 

p 118. 

Hearn - The Government of England (1867) 82. 

In re Trautwein (1940) 40 SR (NSW) 371. 

Maitland - The Constitutional History of England 313. 

Hood Phillips - Constitutional and Administrative Law 

6th ed. 382-3. 

7. This unanimous and unbroken line of authority was well 

established in 1900, was well known to those involved 

in drafting the Constitution (indeed the relevant 

position of Todd was read to the Convention by Mr. 

Isaacs), and has never been departed from since. 

8. In the present case it is conceded that there is no 

suggestion of any conviction of any offence, infamous 

or not, so that the only relevant field of inquiry 
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wit'~n s.72 is conduct in and during office as a Justice. 
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Submissions concerning disqualification of Mr Commissioner Wells 

1. lhe test for disqualification for bias is whether the parties 

or the public entertain a reasonable apprehension that the 

adjudicator might not bring an ilD,)artial and unprejudiced mind 

to the resolution of the matters before him. 

'~ v. Watson; ex parte Armstrong (1976) 136 
C.L.R. 248 

, Livesey v. New South Wales Bar Association 
(1983) 151 C.L.R. 288; 

Re Morling; ex parte AMIEU & Ors 22nd November 
1985 (unreported p. 6 Dawson J.) 

2. Mere expression of an apprehension of bias does not establish 

that this is reasonably held. It is a matter which must be 

determined objectively. 

R. v. Simpson; ex parte Morrison (1984) C.L.R. 
101, 104 per Gibbs C.J. 

3. Furthermore, whether or not there is bias within the 

application of pri nci pl es of natural justice depends upon a 

consideration of all the circumstances of the case relevant to 

the fairness of the procedure. 

Mobil Oil Australia Pty. Ltd. v. Commissioner of 
Taxation (1963) 113 C.L.R. 475, 504 

R. v. Commonwealth Conciliation and Arbitration 
Commission; ex parte Angl iss Group (1969) 122 
C.L.R. 546, 552-3 

R. v. Magistrates' Court at Lilydale; ex parte 
Ciccone (1973) V.R. 122, at 134-5 

Norwest Holst Ltd. v. Secretary of State for · 
Trade (1978) Ch 201, 228-9 
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4. The contents of the rules of natural justice, including the 

rules',concerning disqualification of an adjudicator for 

pre-judgement, are not fixed or inflexible. They depend on 

the circumstances of the case, the nature of the inquiry, the 

rules under which the tribunal is acting, the subject matter 

that is being dealt with, and so forth. 

Russell -v- Duke of Norfolk (1949) 1 All E.R. 109, 
118 per Tucker L.J. 

R. v. Commonwealth Conciliation and Arbitration 
Commission; Ex parte Angliss Group (1969) 122 
C.L.R. 546, 552-3 

Mobil Oil Australia Pty. Ltd. v. Commissioner of 
Taxation {1963) 113 C.L.R. 475,504 

National Companies and Securities Commission v. News 
Ltd. (1984) 52 A.L.R. 417, 427-8 

5. In ascertaining the requirements of the rules and their 

application to a member of this Commission, it is necessary to 

consider the whole of the circumstances in the field of the 

inquiry, the nature of the jurisdiction exercised and the 

statutory provisions governing its exercise. 

R. v. Commonwealth Conciliation and Arbitration 
Commi ss1 on; ex pa rte Angl i ss Group { 1969) 122 
C .L.R. 546, 552-3 

Mobil Oil Australia Pty. Ltd. v. Commissioner of 
Taxation (1963) 113 C.L.R. 475, 504 

National Companies and Securities Commission v. News 
Ltd. {1984) 52 A.LR. 417, 427-8 

6. In this particular case the evidence before the Parliamentary 

Commission of Inquiry includes reference to a suggestion that 

the plaintiff brought influence to bear on the New South Wales 

Government to secure the appointment of a man named Jegorow to 

the position of Deputy Chairman of The Ethnic Affairs 

Commission of NSW. 



7. Toe evidence al so reveals that other suggestions that the 

plaintiff, brought influence to bear on the New South Wales 

Premier {with whom it is ,said he maintained friendly 

relations) to have decisions made in favour of various persons 

or lines of action. 

8. The third defendant's views on tQis type of behaviour are 

clear and extreme. In the context of the above matters, they 

represent a public pre-judgement on the propriety of such 

activity as is alleged against the plaintiff. 

9. Although the Commission has been established for almost four 

weeks, no substantive progress has been made in the activities 

of the Commission under Section 5 of the Act. 

10. Section 9(1) of the Act makes provision for the continuance of 

the Commission by two members if a third resigns his 

appointment. 

11. Thus no prejudice to the functioning or con ti nuance of the 

Commission will arise if the third defendant is required to 

withdraw. 



MEMORANDUM 

This memorandum deals with the question of the legislative 

power of the Commonwealth to enact the Parliamentary 

Commission of Inquiry Act 1986 ("the Act"). 

The Act establishes by section 4 a Commission consisting of 

three members appointed by resolution of the Senate and by 

resolution of the House of Representatives. A person is not 

to be appointed unless he is or has been a Judge. The 

functions of the Commission are to inquire, and advise the 

Parliament, whether any conduct of the Honourable Lionel 

Keith Murphy ("the Judge") has been such as to amount, in 

its opinion, to proved misbehaviour within the meaning of 

section 72 of the Constitution. By section 8, the Commission 

is to report to the President of the Senate and to the 

Speaker of the House of Representatives its findings of fact 

and its conclusions whether any conduct of the Judge has 

been such as to amount, in its opinion, to proved 

misbehaviour within the meaning of section 72 of the 

Constitution. 

There is power granted to the Commission to require the 

Judge to give evidence where the Commission is of the 
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opinion that there is before it evidence of misbehaviour 

sufficient to require an answer and it has given the Judge 

particulars in writing of that evidence. There is also power 

granted to the Commission to summon a person to appear 

before the Commission to give evidence and to produce 

documents or things. By section 12 the Commission may issue 

a search warrant. Penalties are provided for failing to 

appear as a witness or for refusing or failing to produce a 

document or other thing. 

The constitutional provisions central to the Act is section 

72 which, so far as relevant, is in the following terms. 

72. The justices of the High Court and of the 
other courts created by the Parliament -

(i) Shall be appointed by the Governor­
General in Council: 

(ii) Shall not be removed except by the 
Governor-General in Council, on an 
address from both Houses of the 
Parliament in the same session, praying 
for such removal on the ground of proved 
misbehaviour or incapacity: 

(iii) Shall receive such remuneration as the 
Parliament may fix; but the remuneration 
shall not be diminished during their 
continuance in office. 

It will be seen that section 72 contains no grant of 

legislative power. Further, none of the grants of 

legislative power contained in Chapter III would appear to 

support the Act. That result would conform with the nature 

of the inquiry which is non-judicial. Even if the members of 



the Commission were serving judges it appears that they 

would exercise powers as persona designata: see Hilton v 

Wells (1985) 59 ALJR 396. Put another way, there is no 

"matter 0 in respect of which Parliament might make laws. 

One turns then to Chapter 1 of the Constitution. 

Section 49 of the Constitution provides: 

The powers, privileges, and immunities of the 
Senate and of the House of Representatives, and of 
the members and the committees of each House, 
shall be such as are declared by the Parliament, 
and until declared shall be those of the Commons 
House of Parliament of the United Kingdom, and of 
its members and committees, at the establishment 
of the Commonwealth. 

There has been no relevant declaration by the Parliament of 

its powers and nothing need be said about that aspect of the 

section. 

So far as concerns the powers, privileges and immunities of 

the Commons House of Parliament of the United Kingdom at the 

establishment of the Commonwealth, the address referred to 

in section 72 of the Constitution is not such a power, 

privilege or immunity. Section 49 relates only to those 

rights and privileges of the Houses, their members and 

committees necessary to maintain for each House its 

independence of action and the dignity of its position: see 

The Queen v Richards; ex parte Fitzpatrick and Browne (1955) 

92 CLR 157; the matters listed in Quick and Garran at pages 
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501 to 502 and Halsbury 4th Edition Volume 34 paragraph 

1479. It would follow that section 49 is not available to 

support the Act. 

Since section 72 does not itself constitute a grant of 

legislative power it has no implied incidental power 

referable to it: the principle expressed in McCulloch v 

Maryland (1819) 4 Wheat 316 would not apply. The source of 

power must then be found in section 51 and the only relevant 

provision would appear to be section 51 (xxxix). 

That section reads 

The Parliament shall, subject to this 
Constitution, have power to make laws for the 
peace, order and good government of the 
Commonwealth with respect to:-

(xxxix) Matters incidental to the execution of 
any power vested by this Constitution in 
the Parliament or in either House 
thereof, or in the Government of the 
Commonwealth, or of the Federal 
Judicature, or in any department or 
officer of the Commonwealth. 

This express incidental power would seem, on its face, in 

its reference to "any power vested by this Constitution in 

the Parliament or in either House thereof" to provide 

sufficient support for the Act: see Attorney-General for the 

Commonwealth v Colonial Sugar Refining Co Limited [1914] AC 

237 and Colonial Sugar Refining Co Limited v Attorney 

General for the Commonwealth (1912) 15 CLR 182 and Lockwood 
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v The Commonwealth (1954) 90 CLR 177 at 182 to 184. The 

point of disagreement between the Privy Council and certain 

members of the High Court in the CSR case was not whether a 

power of inquiry was incidental to the execution of a power 

but whether the incidental power extended to support an 

inquiry with compulsive powers where the power to amend the 

Constitution was the only relevant head of power. 

Two questions arise: first, whether the Act can be seen as a 

law with respect to matters incidental to the execution of a 

power to make an address to the Governor-General in Council 

under section 72(ii), including whether the making of an 

address involves a power. Secondly, there is the question of 

whether there are any relevant constitutional prohibitions 

to which the power in section 51(xxxix) is subject. 

As to the first of these matters it might be thought that 

the Houses of the Parliament might always have had the 

capacity to make an address. An alternative way of viewing 

the same proposition would be to say that the power to make 

an address is not a power vested by the Constitution. 

Assuming this be so, nevertheless the capacity to make an 

address can be said to become a power in the absence of the 

exercise of which the Governor-General in Council himself 

has no power to remove a Justice of the High Court. It 

therefore can be seen that the Parliament, in exercising in 

this particular respect its capacity to make an address, is 
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itself executing a power. Further, the fact that the most 

frequent exercise of power ~y the Houses is legislative 

should not obscure the existence of the non-legislative 

powers belonging to them. 

An alternative basis on which the matter could be put is 

that the Act is to be supported as incidental to the 

execution of the power vested by the Constitution in the 

Government of the Commonwealth. It is the executive which 

acts to remove a Justice (see sections 61 and 63) and it can 

be seen that a law to enable the execution of the 

prerequisite to the exercise of that executive power might 

be regarded as incidental to the execution of that power. 

That argument would be no assistance if the High Court did 

not see the Act as an exercise of the power to legislate 

with respect to matters incidental to the execution of the 

power vested in the Parliament by s72(ii). It might 

nevertheless provide an additional basis of validity. 

The accepted test of whether or not a law is 'incidental' 

within section 51 (xxxix) is the same as that applied in 

questions of implied incidental power: see Burton v Honan 

(1952) 86 CLR 169, 178. The incidental power extends to 

matters which are necessary for the reasonable fulfilment of 

the main power over the subject matter: in other words, all 

laws which are directed to the end of the main powers and 

which are reasonably incidental to their complete fulfilment 
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will be valid. Any argument that the Act is not valid gains 

its strength not from any lack of connection between the 

means prescribed and the power to make an address but from 

notions of constitutional prohibitions. 

It might, and no doubt will, be argued that the Act 

constitutes either an impermissible delegation by the 

Parliament of its power to make an address or an 

impermissible trenching by the Parliament upon the judicial 

power. 

As to the former, it is no doubt true to say (transcript at 

page 14) that the Commission is not a committee of the House 

or of the Houses. Nevertheless it is improbable that it is 

beyond the power of the Parliament to legislate to provide 

for the appointment of and to appoint persons to advise it. 

The contrary view would mean not only that the power of 

making an address could only be exercised by the Parliament 

itself exercising the power but also that, taken to its 

extreme, no person other than a member of Parliament could 

assist in that process or advise. It is plain that 

Parliament has not delegated its power to make an address; 

it has merely sought assistance in deciding whether or not 

to exercise that power. Quick and Garran at page 731 quote 

Todd's Parliamentary Government in England ii at pages 860 

to 875 that 
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"No address for the removal of a Judge ought to be 
adopted by either House of Parliament, except 
after the fullest and fairest enquiry into the 
matter of complaint, by the whole House, or a 
Committee of the whole House, at the Bar; 
notwithstanding that the same may have already 
undergone a thorough investigation before other 
tribunals". 

Nevertheless, as the concluding clause expresses, the 

enquiry by the House at the Bar was not considered by Todd 

to be the exhaustive method of enquiry: Quick and Garran add 

after the quotation the words "such as a Royal Commission or 

a Select Committee". 

It may be a question for a later day as to how the 

Parliament itself must proceed, but that does not affect the 

validity of the Act constituting the Parliamentary 

Commission. 

Turning to the question of judicial power the problem is 

whether "proved misbehaviour" within the meaning of section 

72 requires the misbehaviour to be established by the 

exercise of judicial power. This would not necessarily 

require that the process provided for by section 72 might 

only proceed on the basis of a criminal conviction but that 

acts which amount to misbehaviour or incapacity should be 

found by a court in proceedings to which the Judge is a 

party. 
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Be that view right or wrong, the task of inquiring and 

advising whether, in the opinion of the Commission, conduct 

amounts to misbehaviour would not seem to transgress any 

constitutional prohibition insofar as it is by no means the 

final act in the process. On the basis of the same reasoning 

which allows, as consistent with the separation of the 

judicial power and the executive power, that a Royal 

Commission may be validly appointed to inquire into the 

question whether any individual has committed an offence, so 

may the Parliament, rather than the Crown, validly appoint a 

Commission of Inquiry. There would appear to be no 

distinction between the separation of the judicial and the 

executive and the judicial and legislative powers. In the 

light of the decision of the High Court in Victoria v 

Australian Building Construction Employees' and Builders 

Labourers' Federation (1982) 152 CLR 25 this question ceases 

to have any independence from the question of the power of 

the Parliament itself earlier considered. 

On a practical level, it can hardly be denied that it is for 

the High Court to interpret the meaning of the words "proved 

misbehaviour 11 in the Constitution and that whether or not it 

is for a court to find the facts which might constitute such 

behaviour. It is difficult to imagine that the High Court 

would say that the meaning of the word misbehaviour is not 

justiciable. As I have said it is not a question of the 

powers and immunities of the House or the Houses. The High 
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Court may of course decide that it is primarily a matter for 

the Houses to decide whether certain conduct constitutes 

misbehaviour, the High Court itself confining its role to 

pronouncements upon the procedures required by the 

Constitution and to declaring what conduct could not amount 

to misbehaviour within the meaning of section 72. 

If it be right that there is no inconsistency between the 

Commission and the judicial power (and leaving aside whether 

the address might be made in the absence of facts curially 

established) it is likely that when, as seems probable, an 

application is made to the High Court in the course of the 

Parliamentary Commission of Inquiry for a determination of 

whether certain allegations could amount, in the opinion of 

the Commission, to misbehaviour, some indication might be 

given by the High Court of such a view i.e. whether as Quick 

and Garran suggest the facts considered proved by the 

Commission must be proved again at the Bar of the Houses or 

whether court proceedings be necessary. 

Finally, I mention the argument put (transcript page 14) 

that the Commission 

"is not empowered by Parliament or by the 
Constitution to invite or receive any allegation 
which does not amount to an allegation of 
misbehaviour within section 72 of the 
Constitution." 
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So far as concerns that part of the argument which is 

founded upon the Act, there would appear to be no basis for 

it, either in the Act or in common sense. Section 5 refers 

to the opinion of the Commission. The same section of 

section 13 allows or provides for access by the Commission 

to certain records which could not contain exclusively 

allegations of misbehaviour. Sections 6 and 8 again refer to 

the opinion of the Commission. In addition a procedure could 

hardly be contemplated whereby an inquiry is debarred from 

enquiring into all matters except those upon which it bases 

its conclusion. In Lloyd v Costigan (1983) 53 ALR 402 the 

Full Court of the Federal Court rejected a similar 

contention. That Court said: 

The existence of probative material is relevant 
when the respondent is making findings and 
recommendations to the Government. But the 
exercise of the inquisitorial powers vested in the 
respondent does not require the presence of such 
material. Rather its existence can generally be 
determined only after the inquisitorial power has 
been exercised. A Royal Commissioner must, of 
course, always act in good faith within the terms 
of his commission. 

As to the constitutional argument, again it would seem most 

unlikely that the Parliament would be debarred from 

inquiring into all matters except those in which it proposed 

to make an address. It would follow as a matter of logic 

that, to be constitutionally valid, the decision must have 

been made that misbehaviour existed before any inquiry could 

take place. That would only be practicable if the argument 
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earlier dealt with be right that proof must take place in a 

court. 

Wentworth Chambers 

10 June, 1986 

A. ROBERTSON 
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